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ABSTRACT 
 
This study focuses on exemption clauses that contractually exclude delictual liability. 
Exemption clauses are contractual terms that exclude the contractual or delictual liability of a 
contracting party. The legal position of exemption clauses is that they are valid and enforceable 
if they are clear and unambiguous. This heightens the debate on fairness, in particular the 
unequal bargaining position between parties. This study notes that the case of Naidoo v 
Birchwood Hotel does not address the constitutional question in relation to exemption clauses. 
To this end, the study addresses the question of whether exemption clauses in fact are fair in 
light of the Constitution, particularly in light of the Naidoo case where the Court did not engage 
with the issue.   
 
  
iii 
 
 
ACKNOWLEDGMENTS 
 
I wish to thank the Almighty God for providing me with the strength to finish this LLM degree. 
I would like to express my gratitude to Professor Daleen Millard for assisting me throughout 
the completion of this dissertation. Finally, l thank my parents, friends and my sister Constance 
Sande for the love and support during this time.  
  
iv 
 
 
TABLE OF CONTENTS 
 
CHAPTER 1 ........................................................................................................................ 1 
BACKGROUND AND PURPOSE ..................................................................................... 1 
1.1  Introduction ............................................................................................................ 1 
1.2 Research problem.................................................................................................... 2 
1.3  Research question ................................................................................................... 3 
1.4 Objectives ............................................................................................................... 4 
1.5  Methodology ........................................................................................................... 4 
1.6  Outline .................................................................................................................... 4 
CHAPTER 2 ........................................................................................................................ 6 
OVERVIEW OF EXEMPTION CLAUSES ...................................................................... 6 
2.1 What is an exemption clause? .......................................................................................... 6 
2.2 Incorporation of exemption clauses into contracts............................................................ 8 
2.3 Conclusion ...................................................................................................................... 8 
CHAPTER 3 ........................................................................................................................ 9 
THE FAIRNESS DEBATE ................................................................................................. 9 
3.1 Freedom of contracts ....................................................................................................... 9 
3.2 The debate between freedom of contract and fairness .................................................... 10 
3.3 So-called “onerous” clauses........................................................................................... 10 
3.3.1 Brisley v Drotsky ........................................................................................................ 11 
3.3.2 Barkhuizen v Napier ................................................................................................... 11 
3.3.3 Everfresh Market Virginia v Shoprite 
Checkers………………………………………………...11 
3.3.4 Uniting Reformed Church, De Doorns v President of the Republic of South Africa ..... 14 
3.3.5 Botha v Rich NO ......................................................................................................... 15 
3.4 Conclusion .................................................................................................................... 16 
CHAPTER 4 ...................................................................................................................... 17 
CASE LAW ON EXEMPTION CLAUSES ..................................................................... 17 
4.1 Afrox Healthcare Bpk v Strydom.................................................................................... 17 
4.2 Johannesburg Country Club v Stott ............................................................................... 18 
4.3 Naidoo v Birchwood Hotel ............................................................................................ 19 
4.4 Conclusion .................................................................................................................... 21 
v 
 
CHAPTER 5 ...................................................................................................................... 23 
THE CONSUMER PROTECTION ACT ........................................................................ 23 
5.1 Applicable sections to exemption clauses ...................................................................... 23 
5.1.1 Section 22 of the Consumer Protection Act ................................................................. 23 
5.1.2 Section 48 of the Consumer Protection Act ................................................................. 24 
5.1.3 Section 49 of the Consumer Protection Act ................................................................. 24 
5.1.4 Section 51 of the Consumer Protection Act ................................................................. 25 
5.2 Conclusion .................................................................................................................... 25 
CHAPTER 6 ...................................................................................................................... 27 
ENGLISH LAW ................................................................................................................ 27 
6.1 Introduction ................................................................................................................... 27 
6.2 Unfair Contractual Terms Act 1977 ............................................................................... 28 
6.2.1 The reasonableness test............................................................................................... 29 
6.3 Unfair Terms in Consumer Contracts Regulations 1999 ................................................ 30 
6.4 The Consumer Rights Act 2015 ..................................................................................... 31 
6.4.1 The fairness test .......................................................................................................... 31 
6.5 Conclusion .................................................................................................................... 32 
CHAPTER 7 ...................................................................................................................... 33 
CONCLUSION AND RECOMMENDATIONS .............................................................. 33 
BIBLIOGRAPHY ............................................................................................................. 35 
 
 
1 
 
CHAPTER 1  
 
BACKGROUND AND PURPOSE 
 
1.1  Introduction 
 
Exemption clauses are well-known in Roman Dutch Law and are in accordance with the 
general principles of the law of contract.1 This means that an exemption clause which is clear 
and unambiguous must be enforced since parties have to live with what they have agreed to 
and the courts cannot interfere. At the same time, there is an opinion that this is a form of 
paternalism and considered contrary to freedom of contracts and public policy.2 In practice, 
contracts that contain exemption clauses often also are contracts of assent. In such instances 
the party who is in a weaker bargaining position is typically unable to negotiate the contractual 
terms. What this means is that the party in fact did not promise anything but only assented to 
prescribed terms. Consequently, this raises issues of fairness.  
 
The South African law of contract follows the same traditional approach as that in English law 
when enforcing exemption clauses.3 One should bear in mind that since the South African law 
of contract is influenced by English law, there is a wealth of case law to draw upon when 
considering the jurisprudence on exemption clauses.4 The law of contract is built on very 
important principles which includes privity of contract, sanctity of contracts, freedom of 
contracts and good faith.5   
 
Exemption clauses could be enforced on account of the sanctity of the contract and are subject 
to the principle of legality just as in the case of any other contractual clause. Combined, these 
principles mean that in terms of the strict interpretation of a contract, even if the exemption 
clause was unfair, it remains binding on the parties. The Supreme Court of Appeal in the case 
of Durban’s Water Wonderland (Pty) Limited v Botha & Another6 applied the principle of strict 
                                                             
1  Van der Merwe et al Contract: General Principles (2012) 258.   
2  Hawthorne “The principle of equality in the law of contract” 1995 THRHR 169.  
3  Hopkins “Exemption clauses in contracts” 2007 De Rebus 22. 
4  Cornelius Principles of the Interpretation of Contracts in South Africa (2016) 8. 
5  Hutchison & Pretorius The Law of Contract in South Africa (2012) 21. 
6  1991 1 All SA (A). 
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interpretation of contracts. In this case the Court held that effect must be given to the meaning 
of an exemption clause that exempts the liability of the author in express terms.7  
 
It is suggested that the law on exemption clauses is changing from the strict interpretation as 
shown in the case of Durban’s Water Wonderland mentioned above, to a situation where the 
courts are unwilling to slavishly enforce exemption clauses. It appears that by considering 
fairness and reasonableness when enforcing exemption clauses the traditional approach is 
changing. If ambiguity exists in the exemption clause, the language would be construed against 
the author.    
 
It should be noted that until recently exemption clauses were not governed by general 
legislation in the South African law of contract in relation to unfair terms in contracts.8 The 
Consumer Protection Act9 was the first legislative regulation that determined the waiver of 
liability and unfair contracts.  
 
Exemption clauses not only include the exclusion of contractual liability, but also include 
delictual liability which is the focus of this dissertation. When the issue of enforceability of 
exemption clause arises, the questions that arise include whether the exemption clause on the 
face of it should be valid or whether such clauses are not ipso facto enforceable. Another 
question is the extent to which these exemption clauses should be limited.10 The courts construe 
exemption clauses very strictly and are hostile to exemption clauses. However, to date there 
has been no instance where an exemption clause was not enforced where the clause was clear 
and unambiguous.11    
 
1.2 Research problem  
 
Exemption clauses have become a norm particularly in standard-form contracts. However, in 
practice exemption clauses do not always produce the desired outcome, especially in the case 
                                                             
7  Durban Water Wonderland (n 6) 115 paras 989G-I.  
8  Naude “Exemption clauses – A rethink occasioned by Afrox Healthcare Bpk v Strydom” 2005 SALJ 44. 
9  Act 68 of 2008.  
10  Shalev “Control over exemption clauses: A comparative synthesis" 1977 Boston College International 
and Comparative Law Journal 11 46. 
11  Dendy “Law of delict” 1991 Annual Survey of South African Law 358 430. 
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of a vulnerable party as they have become a tool to impose unfair contractual terms.12 At the 
same time, exemption clauses create an unequal bargaining position between parties. 
Commentators argue that such clauses have the effect of depriving the other party of legal 
redress.13 Furthermore, they are regarded as undermining the essence of a contract.14  
 
Courts have attempted to solve the problem relating to exemption clauses by adopting a 
different approach when interpreting exemption clauses, but this has not effectively dealt with 
the problem. In the case of Naidoo v Birchwood Hotel15 the Court left open the question of 
whether an exemption clause that exempts liability for causing bodily injury and death is 
constitutional. In the case of Johannesburg Country Club v Stott16 the Court also found it 
unnecessary to decide the same question based on public policy, but nonetheless held that it 
would not be possible for the club to exempt itself from such liability. 
 
The current position of exemption clauses that exclude contractual and delictual damages is 
that they are binding if the words in the clause are clear and unambiguous.17 These clauses are 
considered binding and enforceable despite their harsh and unfair outcome. However, 
exemption clauses that are against public policy cannot be enforced by the courts. The research 
problem is that the contractual exclusion of delictual damages has resulted in the adoption and 
enforcement of unfair contractual terms. 
 
1.3  Research question 
 
Regardless of the status quo regarding exemption clauses, namely, that a clear and 
unambiguous clause will be enforced by the courts, the dissertation enquires as to whether 
exemption clauses in fact are fair in light of the Constitution, especially in light of the case of 
Naidoo v Birchwood Hotel where the Court did not engage with this issue. 
 
                                                             
12  Devenish “The interpretation and the validity of exemption clauses” 1979 De Rebus 69.  
13  Barkhuizen v Napier 2007 5 SA 323 (CC). 
14  Mercurius Motors v Lopez 2008 3 SA 572 (SCA). 
15  2012 6 SA 170 (GSJ). 
16  2004 5 SA 511 (SCA). 
17  Christie and Bradfield Law of Contracts (2011) 187. 
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1.4 Objectives  
 
The dissertation seeks to analyse whether exemption clauses are fair in light of the Constitution. 
It seeks to analyse the fairness of the contractual exclusion of delictual damages. Furthermore, 
the dissertation addresses how this is harsh, unfair and oppressive when imposed on a 
contracting party. In doing so, the research examines the treatment by the courts of exemption 
clauses by examining the position regarding the application and enforceability of exemption 
clauses that exclude delictual damages in contracts. The research will also discuss the tension 
between the notion of fairness and the old principle of pacta sunt servanda. 
 
The dissertation attempts to understand why the courts have dismissed the constitutionality 
inquiry when dealing with exemption clauses that exclude delictual damages. The research 
considers the position of exemption clauses under the Consumer Protection Act as a post-
constitutional statute. The dissertation will give suggestions on the ultimate solution to the 
unfairness of exemption clauses that result in prejudicing the party in a weaker bargaining 
position. 
 
1.5  Methodology  
 
In order to answer the research question, the dissertation utilises a literature review with a 
comparative element. English law was selected as a comparative study. The reason why 
English law was chosen is because it has a significant influence on South African law as South 
Africa has adopted a similar approach as far as exemption clauses are concerned. The English 
approach can be of great influence in developing the law on exemption clauses in South Africa, 
thus promoting this comparative study of South Africa and England.  
 
1.6  Outline  
 
Chapter 1 introduces the background and purpose of the study. It serves as the introduction to 
the study and its objectives. It contains the methodology employed to carry out the study. 
Chapter 2 provides an overview of exemption clauses and how they are incorporated into 
contracts. This chapter provides the definition of exemption clauses and how delictual liability 
is incorporated into contracts.  
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Chapter 3 discusses the principle of freedom of contracts and illustrates the tension between 
this age-old principle and the principle of fairness, particularly in relation to the unfair 
bargaining position of parties to a contract. The chapter illustrates that not only in the case of 
exemption clauses is there tension between freedom of contracts and fairness, but that this also 
applies to other, so-called “onerous” clauses. 
 
Chapter 4 evaluates the most prominent cases decided regarding exemption clauses. This 
chapter engages with the way in which South African courts interpret exemption clauses that 
exclude delictual damages. Chapter 5 discusses the impact of the Consumer Protection Act on 
exemption clauses. Chapter 6 provides a comparative analysis of English law. This chapter 
examines how English jurisprudence has dealt with unfair exemption clauses. Chapter 7 
concludes the study and provides the findings of the research. 
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CHAPTER 2  
 
OVERVIEW OF EXEMPTION CLAUSES  
 
This chapter seeks to provide a general understanding of exemption clauses. 
 
2.1 What is an exemption clause?  
 
An exemption clause is also known as an exclusionary clause, indemnity clause, exculpatory 
clause or waiver.18 It is a contractual term which excludes the liability or duty of the contracting 
parties that would under normal circumstances have been attached to that agreement by the 
law.19 Such clauses sometimes are referred to in English law as disclaimer or exclusionary 
clauses.20 According to Van der Merwe, exemption clauses restrict or exclude contracting 
parties’s legal responsibility which normally is enforced by the naturalia of a specific 
contract.21 In practice, a party who anticipates harm or loss seeks to protect herself or himself 
from damages by including an exemption clause in the contract.22  
 
Exemption clauses may be used in standard-form contracts and also in notices that can be 
displayed in public places such as hotels and restaurants.23 In the case of Afrox Healthcare 
(Pty) Ltd v Strydom24 the Court acknowledged that these types of clauses have become a rule 
rather than an exception in standard-form contracts used by the hospital.  
 
A typical example of an exemption clause is the following: 
 
The guest hereby agrees on behalf of himself and the members of his party that it is a condition 
of his/their occupation of the Hotel that the Hotel shall not be responsible for any injury to, or 
                                                             
18  Lerm A Critical Analysis of Exemption Clauses in Medical Contracts (2008 thesis University of Pretoria) 
80. 
19  Kanamugire “The current status of exemption clauses in the South African law of contract” 2014 
Mediterranean Journal of Social Sciences 165.   
20  Stoop “The current status of the enforceability of contractual exemption clauses for the exclusion of 
liability in the South African law of contract” 2008 SA Merc LJ 496. 
21  Van der Merwe (n 1) 297. 
22  Christie and Bradfield (n 19) 191. 
23  Hutchison and Pretorius The Law of Contract in South Africa (2012) 240.  
24  2002 (6) SA 21 (SCA). 
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death of any person or the loss or destruction of or damage to any property on the premises, 
whether arising from fire, theft or any cause, and by whomsoever caused or arising from the 
negligence (gross or otherwise) or wrongful acts of any person in the employment of the 
Hotel.25 
 
In the ordinary sense an exemption clause can be a clause that removes or grants relief from 
liability to which other parties are susceptible. From a legal perspective, an exemption clause 
has two functions. First, it can exclude or restrict rights, liabilities and remedies which would 
have been part of the contract in the absence of the exemption clause. Second, an exemption 
clause can exclude or restrict the effect of an express provision which would have been 
contained earlier in the contract by inserting another provision which later contradicts an earlier 
provision.26 As a result of these functions, the exemption clause is deemed an important part 
of many contracts.  
 
However, exemption clauses are also regarded as very problematic as they tend to eliminate 
the liability of one party, putting the other party in a weaker bargaining position. A contracting 
party can use an exemption clause as a tool to enforce obligations that are unreasonable to the 
other party. The general rule is that the courts may enforce these exemption clauses if they are 
clear and unambiguous even though they are one-sided in certain instances, which renders such 
enforcement unfair.27 
 
When enforcing exemption clauses, the courts usually consider principles such as freedom of 
contract and pacta sunt servanda. It should be noted, however, that no real freedom exists when 
dealing with exemption clauses as the freedom usually is theoretical.28 The reason for this is 
that in some instances parties would find themselves in a take-it-or-leave-it situation and would 
be inclined to accept the provisions of the contract.29 
 
                                                             
25  Naidoo v Birchwood Hotel 2012 6 SA 170 (GSJ) para 37. 
26  Van Dorsten “The nature of a contract and exemption clauses” 1986 Journal of Contemporary Roman-
Dutch Law 194.  
27  Hopkins “Standard-form contracts and the evolving idea of private law” 2003 TSAR 152; Hutchison & 
Pretorius The Law of Contract in South Africa (2017) 271.  
28  Stoop (n 20) 496. 
29  Naude “The consumer's right to fair, reasonable and just terms under the new Consumer Protection Act 
in comparative perspective” 2009 SALJ 529.    
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2.2 Incorporation of exemption clauses into contracts  
 
In terms of the common law there are certain rules pertaining to the incorporation of exemption 
clauses. For an exemption clause to be incorporated into an agreement, the clause must be 
agreed upon. If an exemption clause could not reasonably have been expected to be part of 
such a contract, this should be brought to the attention of the other contracting party.30 Another 
rule of incorporation is that where a person is about to sign a document containing an exemption 
clause, the clause should be specifically brought to the attention of that person.31  
 
The case of Anglo-Saxon Petroleum Co Ltd v Adamastores Shipping Co Ltd suggested another 
rule of incorporation under common law. In this case Denning LJ pointed out that “[w]e have 
repeatedly refused to allow a party to a contract to escape from his just liability under it by 
reason of an exempting clause, unless he does so by words which are perfectly clear, effective 
and precise”.32  
 
2.3 Conclusion  
 
This chapter suggested that exemption clauses are valid and enforceable if they are clear and 
unambiguous as stated in the case of Durban’s Water Wonderland (Pty) Ltd v Botha.33 
However, a court may restrict the enforcement of these clauses, for instance, if the clause is 
against public policy, where there was a lack of notification and by applying a restrictive 
interpretation. 
 
  
                                                             
30  Mercurius Motors v Lopez (n 14) para 33. 
31  Fourie v Hansen 2000 1 All SA 510 (W). 
32  1957 2 QB 233 (CA) 269. 
33  See n 7 above. 
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CHAPTER 3  
 
THE FAIRNESS DEBATE  
 
The previous chapter provided an overview of what an exemption clause entails. This chapter 
focuses on the fairness debate when dealing with exemption clauses.  
 
3.1 Freedom of contract  
 
The principle of freedom of contract is rooted in the economic and political philosophies of 
laissez-faire individualism and liberalism.34 In South African law of contract the principle of 
freedom of contract is regarded as the foundation of contractual obligation. It involves the 
freedom of parties to decide with whom and on what terms to contract.35 The principle is based 
on the view that no one can be forced to contract.36 The courts tend to enforce and uphold a 
contract based on the pacta sunt servanda principle, if parties entered into a contract freely. 
 
Freedom of contract evokes questions around the involvement of courts in a dispute concerning 
an agreement between parties to a contract where the parties regard their contract as a fair 
bargain.37 This principle creates tension as to fairness as some contractual terms such as 
exemption clauses are too complex for a lay person to understand their consequences. Yet, such 
concepts tend to become excessively onerous at a later stage.  
 
The consequence of freedom of contract is the sanctity of contracts that bind parties to what 
they have agreed upon and, in such instances, the courts are reluctant to interfere. This principle 
was followed in the case of Burger v Central South African Railways38 where the Court pointed 
out that the law does not recognise the resease of a contracting party from consequences of a 
contract based on considerations of fairness. However, due to other contributory factors, such 
as the possibility of an unequal bargaining position between parties to a contract, the principle 
                                                             
34  Mupangavanhu “Fairness a slippery concept: The common law of contract and the Consumer Protection 
Act 68 of 2008” 2015 De Jure 116. 
35  Hutchison and Pretorius (n 27) 23. 
36  Stoop “Background to the regulation of fairness in consumer contracts” 2015 SA Merc LJ 195. 
37  Lewis “Fairness in South African contract law” 2003 South African Law Journal 346. 
38  Burger v Central South African Railways 1903 TS 571. 
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tends to be unfair more especially when considering the courts’ inability to interfere in such 
circumstances.   
 
3.2 The debate between freedom of contract and fairness 
 
In the law of contract the principle of fairness does not qualify as a free-standing requirement.39 
The court tends to be very cautious when determining whether a contractual term should be 
enforced based on the notion that it is unfair. This may be taken to mean that this limitation on 
the court appears to favour freedom of contract over the principle of fairness.40 As noted by 
Stoop, “any interference by the court because an agreement appears to be unreasonable would 
be a form of paternalism inconsistent with the parties’ freedom of contract and the historical 
development of our law”.41 Hopkins also pointed out that the courts are unwilling to free the 
law of contract from the restraints of the old principle of freedom and sanctity of contract which 
for so long has held back the development of contract law.42   
 
The tension between fairness and freedom of contract arises when the courts regard an 
exemption clause that operates unfairly as enforceable in order to give effect to the principle 
of freedom of contract. This is based on the notion that parties freely enter into an agreement 
and agree to the inclusion of an exemption clause and that, therefore, courts are likely to enforce 
it irrespective of the fact that it operates harshly and unfairly on the party who is in a weaker 
bargaining position. An exemption clause is only struck down if it is against public policy. 
 
3.3 So-called “onerous” clauses 
 
The tension between freedom of contract and fairness not only exists when dealing with 
exemption clauses, but also when dealing with other clauses such as the non-variation clause, 
the time limitation clause and the cancellation clause. A discussion of cases that dealt with the 
so-called onerous clauses follows below. 
 
                                                             
39  Potgieter v Potgieter 2012 1 SA 637 (SCA) para 32. 
40  Mupangavanhu “Exemption clauses and the Consumer Protection Act 68 of 2008: An assessment of 
Naidoo v Birchwood Hotel 2012 6 SA 170 (GSJ)” 2014 PELJ 1187.  
41  Stoop (n 20) 509. 
42  Hopkins (n 3) 23. 
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3.3.1 Brisley v Drotsky 
 
In the case of Brisley v Drotsky43 the Court dealt with a lease agreement that contained a non-
variation clause. The Supreme Court of Appeal refused the lessee’s reliance on good faith,44 
even though the parties had orally agreed that the lessee could pay rent when it suited her.45 
The Court held that giving discretionary power to judges to disregard contractual provisions 
based on their personal peculiarities regarding what is fair and reasonable would result in legal 
and commercial uncertainty. The Court also pointed out that just as fairness and 
reasonableness, good faith could not be used to interfere in contractual relationships.46 The 
Court further explained that good faith was not a free-standing principle that can be used to get 
out of the contract as last resort in circumstances where a party is unable to perform as required 
by the contract.  
 
The judgment demonstrated how the sanctity of contracts triumphs over good faith and 
fairness. The Court held that the non-variation clause was not unconstitutional. The Court 
argued that the enforcement of the non-variation clause was unfair and unjust since a party was 
allowed to go back on his word irrespective of reliance on the word by the other party.47 
Cameron JA was of the view that the “Constitution did not give courts the power to invalidate 
contractual provisions because they happen not to coincide with the judges’ own notions of 
fairness or good faith”.48 It should be noted that the Constitution or the incorporated value 
system does not provide the court with a general jurisdiction to nullify contracts based on the 
concept of unjustness or to ascertain their enforceability based on the concept of good faith.49 
 
3.3.2 Barkhuizen v Napier  
 
The issue of contractual fairness was also discussed in the case of Barkhuizen v Napier.50 The 
Constitutional Court in this case dealt with a time limitation clause. The case involved a 
contractual term that contained a limitation of the right to access court. According to Ngcobo 
                                                             
43  2002 (4) SA 1 (SCA).   
44  Brisley v Drotsky (n 43) para 34. 
45  Brisley v Drotsky (n 43) para 5. 
46  Brisley v Drotsky (n 43) para 22. 
47  Mupangavanhu (n 40 above) 122. 
48  Brisley v Drotsky (n 43) para 93. 
49  Brisley v Drotsky (n 43) 35D-E.  
50  Barkhuizen v Napier (n 13). 
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J the correct approach to be adopted when dealing with constitutional challenges to contractual 
terms is to ascertain whether the term is against public policy.51 When determining fairness, 
the court applied a two-stage enquiry. The first enquiry dealt with the unreasonableness of the 
contractual term itself and the second enquiry dealt with whether the clause should be enforced 
if unreasonable whilst considering the circumstances that hindered compliance with the term.52 
 
It was held that in circumstances where a contractual term would be unreasonable and unjust, 
the enforcement of such a contractual term would be prohibited by public policy.53 In this 
regard the Constitutional Court was of the view that “the Constitution requires us to employ its 
values to achieve a balance that strikes down the unacceptable excesses of freedom of contract, 
while seeking to permit individuals the dignity and autonomy of regulating their own lives”.54 
The Court was also of the view that the unfairness of a contractual term does not result in the 
conclusion that the term is against the values of the Constitution.55 
 
The majority judgment allowed subjective factors to play an important role in deciding on the 
matter, for instance the personal attributes of the applicant.56 In a minority judgment Moseneke 
DCJ adopted an objective approach. Rather than the mere observation of the peculiar 
circumstances of the parties to a contract, Moseneke DCJ was of the view that the enquiry 
should rather focus on the arrangement that the provisions envisage, the effect they may have 
on the parties and the fairness of the effect on the parties in contrast to public notions of 
fairness.57 
 
The judgment appears to accept that the question was whether the clause was contrary to public 
policy as illustrated by the values of the Constitution and not whether such a clause was against 
the Constitution.58 The Court provided some direction on the future approach when dealing 
with the validity of onerous contractual clauses. The Constitutional Court indicated how the 
principle of freedom of contract continues to play a significant role but no longer is a sacred 
                                                             
51  Barkhuizen v Napier (n 13) para 30.  
52  Barkhuizen v Napier (n 13) paras 56-59.  
53  Barkhuizen v Napier (n 13) para 73. 
54  Barkhuizen v Napier (n 13) para 70. 
55  Barkhuizen v Napier (n 13) para 72. 
56  Barkhuizen v Napier (n 13) para 64. 
57  Barkhuizen v Napier (n 13) para 104.  
58  Van Huyssteen, Lubbe and Reynecke Contract: General Principles (2016) 17. 
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cow as the court emphasises the principle of fairness.59 The important premise is that there 
must be a balance between freedom of contract and the values of fairness, reasonableness and 
justice.  
 
3.3.3 Everfresh Market Virginia v Shoprite Checkers  
 
The case of Everfresh Market Virginia v Shoprite Checkers60 dealt with a renewal clause 
(referred to as clause 3) that required the parties to negotiate for the renewal of a commercial 
lease. The argument was that there should be development of the law in terms of the 
Constitution which requires a party to act reasonably and in good faith when negotiating. 
Everfresh sought leave of the Constitutional Court to appeal against the High Court decision. 
Even though the applicant sought leave to appeal, the focus of the Court was on the agreement 
between the parties.  
 
The majority judgment held that Everfresh should have invoked section 39(2) of the 
Constitution in its pleadings before the court a quo, to ensure that the opposing party is fully 
aware of the extent of the case against it.61 It was therefore submitted that, had the constitutional 
issue been raised during the beginning of the proceedings, the Supreme Court of Appeal would 
probably have constitutionally developed the common law on renewal agreements.62 The 
significance of the values of good faith, ubuntu and pacta sunt servanda to the common law of 
contract was highlighted. 
 
In the minority judgment Yacoob J pointed out that in order to have meaningful interpretation, 
there was a need to consider public policy and section 39(2) of the Constitution.63 The minority 
judgment noted that there would have been reasonable prospects of success if an argument had 
been raised for the development of common law on agreements to agree in terms of section 
39(2) of the Constitution.64 
 
                                                             
59  Barkhuizen v Napier (n 13) paras 15, 29. 
60  Everfresh Market Virginia v Shoprite Checkers (Pty) Ltd 2012 1 SA 256 (CC). 
61  Everfresh Market Virginia (n 60) para 77. 
62  Everfresh Market Virginia (n 60) paras 63, 66. 
63  Everfresh Market Virginia (n 60) para 36. 
64  Everfresh Market Virginia (n 60) paras 37, 38. 
14 
 
The Constitutional Court in Everfresh Market Virginia pointed out the importance of the desire 
to infuse the law of contract with values of the Constitution such as ubuntu. Although these 
statements provide hope for the principle of fairness, it remains to be seen whether the courts 
will develop the role of good faith as pronounced in Everfresh. What is to be noted from this 
case is how the ideas that constitute fairness are consistent with the notion of ubuntu to ensure 
fairness between parties.  
 
3.3.4 Uniting Reformed Church, De Doorns v President of the Republic of South Africa  
 
In United Reformed Church, De Doorns v President of the Republic of South Africa65 the 
church was the owner of three properties on which there were three schools under the control 
of the state. A 20-year notarial lease had been concluded between the church and the state in 
relation to each of the properties. In clause 16 of the contract there was a term which stated that 
after the expiration of the lease period, the properties would be transferred by the church to the 
state free of charge. Subsequently, when the lease period expired the state claimed the transfer 
of the properties.  
 
The issue before the Court was whether clause 16 of the contract was against public policy 
because of a lack of equal bargaining power between the parties when the contract was 
concluded. This was based on the reasoning that clause 16 violated section 25 of the 
Constitution which prohibits the arbitrary deprivation of property and expropriation of property 
without compensation.  
 
In this case the Court pointed out that the extent to which the contract was voluntarily and 
freely concluded was an important factor when determining the weight to be attached to the 
values of equality, dignity and freedom. It was noted that the courts should not simply enforce 
contracts but should also ensure that there is a minimum degree of fairness which includes 
taking into account the relative positions of the contracting parties.66 The Court further held 
that the unequal bargaining power of parties was a factor that resulted in the contract being 
                                                             
65  2013 5 SA 205 (WCC). 
66  United Reformed Church, De Doorns (n 65) para 33. 
15 
 
harmful to the public interest and that, therefore, it could not be enforced as it was 
unconstitutional.67  
 
The Court in Uniting Reformed Church recognised the unequal bargaining position of parties 
as a co-determinant of public policy, which should be acknowledged as being valuable in 
developing the rules pertaining to the law of contract. However, the Court failed to show 
exactly what impact the inequality in bargaining power had on its decision as it did not shed 
light on whether it would have held clause 16 to be against public policy if the parties had 
occupied equal bargaining positions or if the clause had not infringed a constitutional value. 
This is problematic as it leaves an unanswered question about whether in certain instances an 
inequality in bargaining power on its own can be sufficient to render a contract illegal.68 
 
3.3.5 Botha v Rich NO 
 
Another case to be considered is the case of Botha v Rich NO.69 The facts of this case involved 
an instalment agreement for the selling of immovable property by the trust to the purchaser. 
The agreement contained a cancellation clause which allowed the seller to cancel the contract 
if the purchaser forfeits all payments. The Court had to determine whether it was constitutional 
to enforce the clause in circumstances where half of the purchase price had been paid by the 
purchaser. The Constitutional Court ruled that the cancellation clause was unfair.70  
 
The Court in this case had the opportunity to clarify contractual fairness under the Constitution. 
Although the outcome of the case is fair, Sharrock argues that the Court failed to explain the 
exact principles that should be applied in circumstances where unfairness justifies the non-
enforcement.71 The Court also left unanswered the question of what precisely constitutes the 
spirit, purport and the objects of the Bill of Rights when it invoked section 39(2) of the 
Constitution.   
 
                                                             
67  United Reformed Church, De Doorns (n 65) para 35. 
68  Sharrock “United Reformed Church, De Doorns v President of the Republic of South Africa 2013 (5) SA 
205 (WCC): Cases” 2014 Obiter 136 144.  
69  2014 4 SA 124 (CC). 
70  Botha v Rich (n 69) para 146. 
71  Sharrock “Unfair enforcement of a contract: A step in the right direction? Botha v Rich and Combined 
Developers v Arun Holdings” 2015 SA Merc LJ 180. 
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Therefore, the Constitutional Court’s determination of what fairness entails when dealing with 
the enforceability of cancellation clause is flimsy. The courts are of the view that fairness 
should not be a free-standing requirement as the principle should not be used to override a rule 
that has been well-established and developed over time in the law of contract. A debate remains 
between fairness and freedom of contract when dealing with the so-called onerous clauses. As 
a result, there is an increased focus on fairness.   
 
3.4 Conclusion  
 
The cases discussed above demonstrate that there is a debate around fairness when dealing with 
not only exemption clauses but also the so-called “onerous” clauses. Where there is tension 
between the two principles, the courts tend to favour freedom of contracts over fairness. This 
seems to be the case irrespective of the fact that principles such as fairness and reasonableness 
must be applied in light of the spirit, purport and objects of the Bill of Rights. What the courts 
have done in various cases is to state that the contractual terms must be interpreted in line with 
the values of the Constitution. Although the courts have accepted a horizontal application of 
the Constitution, there is no clarity on the extent and manner of the horizontal application when 
dealing with the question of contractual fairness. The problem could be that the Constitution 
was not drafted to provide contractual remedies to parties.   
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CHAPTER 4 
 
CASE LAW ON EXEMPTION CLAUSES  
 
This chapter provides a discussion of the most prominent cases on exemption clauses. It focuses 
on how South African courts enforce exemption clauses that exclude delictual liability. 
 
4.1 Afrox Healthcare Bpk v Strydom72 
 
4.1.1 Facts 
 
In this case the Supreme Court of Appeal had to decide on the enforceability of hospital 
disclaimers. The facts involved a party who wanted to undergo surgery and was required to 
sign a hospital admission form that contained an exemption clause which exempted the hospital 
from all liability emanating from the negligence of its staff. Complications arose after the 
operation which the party claimed had been due to the negligence of the nurse who applied 
bandages too tightly. This resulted in poor blood circulation and the post-operation area had to 
be removed which caused the party to suffer damage.  
 
The respondent argued that the exemption clause (clause 2.2) was not enforceable against him 
as it was against public policy and the principles of good faith and that the admission clerk had 
omitted to inform him of the clause. The issue before the Court was whether an exemption 
clause contained in an admission form of the hospital which exempted the hospital from 
liability due to the negligence of the staff was enforceable.   
 
4.1.2 Decision 
 
The Court held that exemption clauses are a norm rather than an exception as they form part of 
business practice and were not against public policy. The Court was of the view that the fact 
that one of the parties was in a weaker bargaining position did not mean that the exemption 
clause was against public policy but rather that it could be used as a factor to be considered. 
                                                             
72  2002 (6) SA 21 (SCA). 
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The Court referred to the case of Brisley v Drotsky73 when it regarded contractual freedom as 
a constitutional value. The Court re-affirmed the view that a principle such as good faith was 
not a rule of law that can be employed to set aside an exemption clause. Therefore, the 
exemption clause was upheld.  
 
4.1.3 Commentary 
 
It was expected that the Court in the Afrox case would examine the extent of principles such as 
equality, dignity and freedom in light of the principle of freedom of contract since it had been 
requested to develop contract law in line with the Constitution.74 The Court in the Afrox case 
ruled that the common law recognised that the hospital can exclude liability for medical 
malpractice which results in physical or psychology injury or death, unless it was caused by 
gross negligence.  
 
Brand JA not only pointed out that freedom of contract forms part of the constitutional values 
such as equality and freedom but also considered it is a constitutional value itself. Tladi argues 
that Brand’s view of constitutional values being promoted by freedom of contract can only be 
sustainable if parties are in an equal bargaining position which is not the case in a hospital-
patient relationship.75 The Afrox case demonstrates how the principle of freedom of contract 
generally is favoured by public policy.  
 
4.2 Johannesburg Country Club v Stott76 
 
4.2.1 Facts 
 
This case dealt with an exemption clause which excluded a country club from any liability 
suffered by Mr Stott. In this case Mr Stott died after having been severely injured from being 
struck by lightning as he was seeking cover on a golf course. The Court had to determine the 
interpretation of the exemption clause.   
                                                             
73  Brisley v Drotsky (n 43) para 38B-C.  
74  Bhana and Pieterse “Towards reconciliation of contract law and constitutional values: Brisley and Afrox 
revisited” 2005 South African Law Journal 882. 
75  Tadli “One step forward, two steps back for constitutionalising the common law: Afrox Healthcare v 
Strydom” 2002 SAPL 473. 
76  2004 (5) SA 511 (SCA). 
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4.2.2 Decision  
 
The Court referred to the case of Durban’s Water Wonderland (Pty) Ltd v Botha77 which held 
that effect must be given to the meaning of exemption clauses that are clear and unambiguous. 
In the present case the Court was of the view that the club could not exempt itself from such 
liability. On the issue of the compatibility of an exemption clause with constitutional values, 
the Court stated that such a clause would be contrary to public policy “because it runs counter 
to the high value the common law”.78 
 
4.2.3 Commentary 
 
Based on the Court’s approach in this case, an argument may be raised that there are certain 
instances where an exemption clause can be contrary to public policy and inconsistent with the 
Constitution. However, there is always the other issue of whether the enforcement of an 
exemption clause is fair in each circumstance. While it is important to recognise the principle 
of freedom of contract, exemption clauses also are subject to fairness and reasonableness.79 
The Court in this case did not address the question of whether it would be against public policy 
for an exemption clause to exclude liability for negligently causing another person’s death.  
 
4.3 Naidoo v Birchwood Hotel80 
 
4.3.1 Facts 
 
This case dealt with a disclaimer contained at the back of the hotel register which exempted 
the hotel from liability. The facts involved a guest of the Birchwood Hotel who wished to exit 
the premises of the hotel. After having realised that the security guard was not at the gate, he 
walked towards the gate himself and the gate fell on him causing serious bodily injury.81 The 
wheels of the gate had come off the rails and the gate had become stuck.   
                                                             
77  Durban’s Water Wonderland (n 6). 
78  See S v Makwanyane 1995 3 SA 391 (CC). 
79  Barkhuizen v Napier (n 13) par 70.  
80  Naidoo v Birchwood Hotel (n 15). 
81  Naidoo v Birchwood Hotel (n 15) para 2. 
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The issue was whether the hotel was liable for the bodily injuries sustained by Naidoo since 
the hotel had negligently failed to prevent the incident from happening by taking adequate steps 
to maintain the gate.82   
 
4.3.2 Decision   
 
When determining whether the exemption clause was binding on Naidoo and contrary to public 
policy, the Court explained what public policy entailed. The Court pointed out that public 
policy imported the principle of reasonableness, fairness and justice and that a contractual term 
would not be enforced if it would have unjust results. The Court applied the test employed in 
the Barkhuizen v Napier case83 which stated that the question of public policy arose when 
challenging a contractual term. The Court had to decide the question of whether a contractual 
term that limits a person’s right to judicial remedy would result in an injustice.84 The Court 
held that it would be unfair and unjust to enforce the exemption clause. 
 
4.3.3 Commentary 
 
Mupangavanhu argues that the judgment is a step in the right direction as it prevents reliance 
on an exemption clause that may be regarded as unfair.85 However, there still is an outstanding 
question of whether the underlying constitutional values should not be taken as a yardstick 
measuring the validity of exemption clauses in contracts.86 The Court left open the question of 
whether an exemption clause which excludes liability for negligently causing death and bodily 
injuries would be constitutional.87 It may be argued that the reason why the Court did not 
address this issue may be because the Constitution cannot construe a remedy.  
 
                                                             
82  Naidoo v Birchwood Hotel (n 15) para 3. 
83  Barkhuizen v Napier (n 13). 
84  Naidoo v Birchwood Hotel (n 15) para 53. 
85  Mupangavanhu (n 42) 1186. 
86  Mupangavanhu (n 42) 1171. 
87  Naidoo v Birchwood Hotel (n 15) para 53. 
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4.4 Conclusion  
 
From the tension between freedom of contract and fairness as discussed in the previous chapter, 
it should be noted that there is a need to strike a balance between fairness and certainty. The 
decision in Naidoo v Birchwood Hotel88 might be an important step towards the realisation of 
fairness. However, the issue remains unanswered as to whether exemption clauses in fact are 
fair in light of the Constitution.  
 
It is surprising how the SCA in the respective cases of Afrox and Stott pointed out that 
exemption clauses should be enforced against the Bill of Rights. However, the Court dismissed 
the constitutional scrutiny levelled against exemption clauses. For instance, in the Afrox case 
the Court held that the exemption clause could not have infringed the right to adequate health 
as the conforming duty imposed by the Constitution under section 27(1) rested on the state and 
not on private companies. In the Stott case the Court found it unnecessary to turn to a 
constitutional investigation despite the directives it issued.  
 
It is to be noted that the courts have accepted a horizontal application of the Constitution. 
However, the extent of such horizontal application remains unclear particularly when dealing 
with the problem relating to substantive fairness in contracts as noted in the cases discussed.89 
It therefore is my submission that the cases discussed above do not provide an answer to the 
question of whether exemption clauses are fair in light of the Constitution.  
 
Hopkins argues that the answer could not be provided as they asked the wrong constitutional 
question.90 He argues that section 34 of the Constitution, which provides for the right to access 
to court, should be the provision considered as the violated provision.91 However, Marx rejects 
Hopkins’s argument and considers it an argument that cannot be sustained.92 He suggests that 
what should be considered when determining whether an exemption clause is against public 
                                                             
88  Naidoo v Birchwood Hotel (n 15). 
89  Brisley v Drotsky 2002 4 SA 1 (SCA) par 22; Afrox Healthcare Bpk v Strydom 2002 6 SA 21 (SCA) para 
32; Johannesburg Country Club v Stott (n 16) para 12. 
90  Hopkins (n 3). 
91  S 34 of the Constitution of South Africa 1996 provides that “[e]veryone has the right to have any dispute 
that can be resolved by the application of law decided in a fair public hearing before a court or, where appropriate, 
another independent and impartial tribunal or forum”. 
92  Marx and Govindjee “Revisiting the interpretation of exemption clauses – Drifters Adventure Tours CC 
v Hircock 2007 2 SA 83 (SCA): Case” 2007 Obiter 634. 
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policy are the circumstances of the parties when they decide to incorporate an exemption clause 
and that it is not necessary to rely on section 34. This dissertation submits that the Court could 
not provide an answer as the Constitution cannot construe a remedy.  
 
The use of exemption clauses leads to abuse particularly where one party is in a weaker 
bargaining position. Therefore, it is the submission of this research that the advantages of some 
degree of control outweigh the shortcomings as a result of limited interference with freedom 
of contract. 
 
Be that as it may, the Consumer Protection Act is important as it prohibits unfair and 
unreasonable terms of a contract. This Act will be discussed in the following chapter.  
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CHAPTER 5  
 
THE CONSUMER PROTECTION ACT 
 
This chapter provides a discussion on the impact of the Consumer Protection Act on the 
enforceability of exemption clauses. The applicable sections of the CPA will be discussed in 
this chapter. It illustrates whether exemption clauses can be enforced and whether the 
Consumer Protection Act solves the problem relating to fairness of exemption clauses.  
 
5.1 Applicable sections to exemption clauses  
The Consumer Protection Act broadly deals with exemption clauses. It seeks to protect the 
consumers that are defenceless from unfair, unjust and unreasonable trade practices. The 
Consumer Protection Act has amended the position of enforceability of exemption clauses 
under the common law.93 The CPA regulates many business practises that where not regulated. 
The relevant sections are discussed below.   
 
5.1.1 Section 22 of the Consumer Protection Act  
 
Section 22 introduces the right of the consumer to receive information in a language that is 
plain and understandable. In terms of section 22(2) the consumer must receive information in 
a language that is plain and clear. The section is applicable to written agreements, notices and 
visual representations but inapplicable to oral agreements.94 In circumstances where there is 
uncertainty regarding the meaning of certain terms and conditions, the CPA states that the 
benefit goes to the consumer.95  
It can be noted that a positive effect does not always result when the concept of plain language 
is adhered to in circumstances where there is no standard form to which an agreement must 
conform.96 This is because plain language differs from consumer to consumer. Richards argues 
                                                             
93  Richards Impact of the Consumer Protection Act 68 of 2008 on the Enforceability of Exemption Clauses” 
(2019 UNISA LLM dissertation) 69. 
94  Richards (n 93). 
95  s 4(4) of the CPA. 
96  Richards (n 93). 
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that the CPA should introduce a definition of the term plain language to avoid misinterpretation 
of the exact meaning.97  
 
5.1.2 Section 48 of the Consumer Protection Act 
 
Section 48 provides requirements considered when determining whether an agreement is 
unfair. The prohibition envisaged in this section prohibits unfair exemption clauses. According 
to section 48(1) (c) a contractual term is prohibited if it necessitates a consumer to give up any 
right, to undertake any obligations or relinquish any liability of the supplier on terms that are 
unfair, unreasonable and unjust.   
Section 48(2) (a) and (b) express the two basic criteria for unfairness regarding extreme. These 
are pronounced as the adverseness to the consumer and the other one is one-sidedness. 
According to Van Eeden, a contract or term will be deemed to be unfair, unreasonable and 
unjust if it fulfils the abovementioned basic criteria, irrespective of its meaning as set out in 
section 48(1) of the CPA.98 
It can be noted that section 48 contains the yardstick for fairness in consumer contracts. 
However, although section 48 provides factors which are considered when determining the 
unfairness of an agreement, the CPA does not provide a closed list of requirements when 
dealing with an unfair contract. Therefore, the determination of what is unfair is subject to the 
interpretation of the courts.99  
 
5.1.3 Section 49 of the Consumer Protection Act  
 
Section 49 contains the test of incorporation for exemption clauses in consumer agreements. 
This means that in order for a consumer agreement to contain an exemption clause, it must 
comply with certain formal requirements.100 Section 49(1) of the CPA provides that the 
supplier must draw the attention of the consumer to any agreement which purports to limit the 
risk or liability of the supplier such as an exemption clause. Depending on circumstances, the 
notice of an exemption clause must be done in a conspicuous manner and form, which an 
                                                             
97  Richards (n 93). 
98  Van Eeden A Guide to the Consumer Protection Act (2009) 169 182.  
99  Richards (n 93). 
100  Naude (n 29) 508. 
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ordinary consumer is likely to be attracted.101 The Act further explains that the consumer must 
be given adequate opportunity to understand the provision and that the provision must be 
written in plain language.102  
The Act does not clarify the manner that would be considered as “sufficient conspicuous to be 
likely to attract the attention of an ordinary alert consumer”.103 Naude is of the view that there 
is no clarity on what would be considered as adequately eye-catching.104 Since there is no 
definition of the term “conspicuous” in the CPA, the  interpretation is  open for discussion. It 
is proposed that printing an exemption clause on the opposite side of the contract should in 
general be insufficient.105 What can be noted from section 49 is that it is insufficient to bring 
notice to the consumer of the exemption clause after the agreement has already been made.106   
In Mercurius Motors v Lopez,107 the court held that an exemption clause that undermines the 
essence of the contract should be significantly and evidently brought to the attention of the 
consumer. It should not be a clause that can be hardly readable in which the conditions are 
referred to at the back of the contract.108 
 
5.1.4 Section 51 of the Consumer Protection Act 
 
Section 51 of the CPA provides for the so-called blacklist of prohibited terms which are 
considered as unfair, unreasonable and unjust.  Stoop argues that there is ambiguity in the initial 
part of the list, and it is also lengthy. He believes that the list could have been more precise 
since it relates to the policy and purpose of the CPA. Van Eeden asserts that sections 41 and 
51 regulate contractual terms. Furthermore, there is an introduction of the processes of both 
administrative and judicial control of fairness, reasonableness and justness of contractual 
terms.109 
 
5.2 Conclusion  
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Based on the above, it can be noted that the CPA has managed to protect the consumer in the 
context of enforcing an exemption clause. The CPA has a great impact in consumer transactions 
as it imposes a duty on the supplier to disclose information that is necessary to consumers so 
that they make an informed decision.110 The CPA provides important consumer rights which 
are regulated by sections 48 to 52, including the right to fair, just and reasonable terms. These 
rights have a great impact on the validity and enforceability of exemption clauses in consumer 
transactions as the courts may set aside any term which does not conform to the requirement 
set out in the CPA.  
However, the CPA still considers these exemption clauses as valid and enforceable. There is 
limited application of the CPA and it cannot provide a remedy in instances where the contract 
in question is not regulated by the CPA.   
The Act does not prohibit exemption clauses, it invalidates exemption clauses that are unjust, 
unreasonable and unfair.111  Hutchison and Pretorius are of the view that the CPA extended the 
common law position a bit and reinstated the protection that was already afforded by the 
common law.112 Therefore the CPA does not really solve the problem of unfairness of 
exemption clauses.  
 
 
 
 
 
 
 
 
 
  
                                                             
110  Kanamugire “The future of standard-form contracts with particular reference to recent developments in 
the law” 2013 Mediterranean Journal of Social Science 350. 
111  Mupangavanhu (n 42) 1169. 
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CHAPTER 6  
 
ENGLISH LAW  
 
This chapter provides a comparative analysis of English law regarding the enforcement of 
exemption clauses. The chapter contains the discussion of the legislation under English law 
that regulates unfair contractual terms, namely, the Unfair Contracts Terms Act 1977 (UCTA), 
the Unfair Terms in Consumer Contracts Regulations 1999 (UTCCR) and the Consumer Rights 
Act 2015 (CRA). 
 
6.1 Introduction 
 
The approach adopted in English law is that there should be a balance between the principle of 
freedom of contract and public policy. For the purpose of supporting the balance, there has 
been some development in English law on statutory rules and case law when interpreting 
exemption clauses. The purpose behind this development is to protect the party who is in a 
weaker bargaining position since in most instances one party does not contract on an equal 
footing with the other.113  
 
Previously the courts would control the erosive powers of unfair and unconscionable terms of 
the contract by using substantive contractual principles. Distinctive principles were created in 
both England and South Africa in order to articulate these principles.  Due to the problems 
arising from exemption clauses, the courts under English law implemented instruments to 
curtail the disadvantage faced by parties exposed to exemption clauses.  
 
Among the measures implemented by the English courts was the rule of incorporation which 
required parties to give reasonable notice.114 In circumstances where the exemption clause was 
part of the contract, the contra proferentem rule would apply which required the term to be 
considered valid if the contractual term was unambiguous and clear.115 However, it no longer 
                                                             
113  Lerm A Critical Analysis of Exemption Clauses in Medical Contracts (2008 thesis SA) 50. 
114  Lloyds Bank Ltd v Bundy 1975QB 326 CA.  
115  See Lerm (n 113).  
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is necessary to rely on common law bases due to the introduction of the Unfair Contractual 
Terms Act which invalidates exemption clauses that are unreasonable. 
 
6.2 Unfair Contractual Terms Act 1977  
Exemption clauses are directly regulated by the Unfair Contractual Terms Act (UCTA) under 
sections 2 to 7. The Act is mostly concerned with the exemption or limitation of “business 
liability”, namely, liability for the breach of obligations or duties arising from matters 
concluded in the course of a business or from the occupation of the business premises of the 
occupier.  
 
The UCTA was enacted as a measure guiding courts to pronounce exemption clauses invalid 
in certain instances. For instance, according to section 2(1) “[a] person cannot by reference to 
any contractual term … exclude or restrict liability for the death or personal injury resulting 
from negligence”.116 In other words, the UCTA seeks to restrict or exclude liability for 
negligently causing death or injury. A party cannot escape liability by using the fact that the 
party was aware of the exemption clause and voluntarily accepted the risk of harm because he 
agreed. The reason for this is, based on section 2, the fact that the party was aware of the 
exemption clause does not mean that he accepted the risk.  
 
It should be noted that only negligence, and not strict liability, is covered under section 2. 
Negligence includes a duty under common law to exercise reasonable care or an expressed or 
implied term that gives rise to an obligation to exercise reasonable care or skill in the 
performance of a contract.117 For other damages or loss, the UCTA explains that the party must 
satisfy the statutory test of reasonableness to exclude or limit liability for negligence. What is 
to be noted from section 2 of the UCTA is that in terms of section 2(4), section 2 was not 
applicable to consumer contracts. 
 
Section 3 of the UCTA regulates exemption clauses that exclude or limit liability for breach of 
contract. The requirements of reasonableness are governed in this section.118 This section 
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contains prohibitions on the parties in instances where one party deals as a consumer on the 
other party’s “written standard terms of business”. 
 
Section 3 recognises the fact that a party who is in a stronger bargaining position is the one 
who includes an exemption clause and the party in a weaker bargaining position ends up 
deciding whether to accept the exemption clause or to entirely repudiate the contract. In this 
manner the purpose of this section is to protect the party who has already been disadvantaged 
when contracting. 
 
The reasonable test referred to in sections 2(1) and 3 of the UCTA is envisaged in section 11 
of the UCTA. In terms of section 11 the reasonable test requirement means that a term would 
be regarded as fair and reasonable by observing the circumstances which should reasonably 
have been identified to the party or in the perception of the parties when the contract was 
concluded. 
 
6.2.1 The reasonableness test 
 
The UCTA has brought about some changes in the wording of the reasonableness test. The 
reasonableness now is to be determined based on the circumstances of the parties at the time 
the contract was concluded.119 The question that can be asked is whether the exemption clause 
was valid to be included in a contract. The general requirement of the reasonableness test is to 
determine whether the exemption clause can be regarded as fair and reasonable after 
considering the circumstances of the contract. When determining whether the exemption clause 
is reasonable, the onus of proof rests upon the person who relies on it.120  
 
The court considers several factors when assessing whether the requirement has been met, for 
instance, the parties’ bargaining positions, notice of the exemption clause being given to the 
other party and a reasonable opportunity for the party to obtain advice on the exemption clause. 
The validity of an exemption clause was considered in the case of Smith v Eric Bus,121 where 
the exemption clause protected surveyors against a negligence claim. The House of Lords noted 
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that the clause did not meet the reasonable test requirement as one party was in a weaker 
bargaining position. The Court considered factors such as the bargaining position of the parties, 
whether it would have been reasonable for the party to obtain advice from another source and 
the necessity of the exemption clause based on the task being a difficult one.122   
 
6.3 Unfair Terms in Consumer Contracts Regulations 1999  
 
The Unfair Terms in Consumer Contracts Regulations (UTCCR) is applicable to unfair 
contractual terms that have been agreed upon between a supplier acting for his trade, profession 
or business purposes and a consumer.123 The UTCCR sets out some requirements for 
contractual terms. These requirements state that when in writing a term should be fair and in 
plain and intelligible language. The contract will not be binding on the consumer if the fairness 
requirement has not been satisfied. The UTCCR is not applicable to individually-negotiated 
contracts but rather protects natural persons as consumers in relation to terms that are non-
negotiable.124 
 
The UTCCR is based on the logic that the law should not interfere with a contract if a consumer 
had some influence in the contract negotiations.125 This reasoning provided little protection for 
the consumer and more protection of the principle of freedom of contract. 
 
The so-called grey list which contains certain terms that may be regarded as unfair are enclosed 
in section 2 of the UTCCR. These grey list terms are not considered unfair by their mere design. 
However in most circumstances such terms would be considered unfair. 
 
In terms of section 8(1) of the UTCCR a consumer will not be bound by an unfair term in a 
contract concluded between the supplier and the consumer. Clause 8(2) provides that a contract 
that can continue to exist without an unfair term shall continue to be binding on the parties.  
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6.4 The Consumer Rights Act 2015  
 
The Consumer Rights Act (CRA) strives to change and expand the current rules regarding 
unfair contractual terms in consumer contracts under the UCTA and the UTCCR. The Act 
provides clarity on what constitutes unfair and prohibited terms. It protects consumers against 
unfair contractual terms in a single legislative platform.126 When assessing contractual fairness 
the CRA provides a new requirement of prominence although it still emphasises the 
transparency requirement.127  
 
In terms of section 65 of the CRA “[a] trader cannot by a term of a consumer contract or by a 
consumer notice exclude or restrict liability for death or personal injury resulting from 
negligence”. This maxim is not novel as the common law and the UCTA have restricted 
exemption from liability.128 The use of an exemption clause of this nature is restricted by 
section 2 of the UCTA. By virtue of section 65 the CRA provides absolute protection and thus 
is an important step in the right direction for the control of terms under the legislation. 
 
Section 31 of the CRA prevents businesses from being exempted from liability for matters that 
are not expressly mentioned in the contract. It should be noted that the Act not only protects 
consumers from express terms that are unfair but actually protects them from terms that are not 
even present.129 Therefore, the CRA protects consumers from exemption clauses for terms that 
should be present or are so noticeable that it would be unreasonable not to recognise them. 
 
6.4.1 The fairness test  
 
In terms of section 62(4) of the CRA a term is unfair if it is against the good faith requirement 
and causes an imbalance that is significant to the rights and obligations of the parties under the 
contract to the detriment of the consumer. It appears that the good faith principle is slowly 
entering into English law. However, it is to be noted that the status of this principle has not yet 
                                                             
126  O’Brien “The UK Consumer Rights Act 2015: Unfair contract terms considered” 2016 Compliance & 
Risk 2.  
127  See O’Brien (n 126). 
128  El-Gendi “The Consumer Rights Act 2015: One stop shop of consumer rights” 2017 Queen Mary Law 
Journal 86.   
129  El-Gendi (n 128) 87.  
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been clearly defined. In the case of Smith v Hughes130 the Court was of the view that the concept 
of good faith was not recognised as a formal concept in English law of contract. El-Gendi 
argues that if the principle of good faith is starting to enter into English law, it shifts the 
bargaining powers of the parties as the parties would not withhold any information as that 
would be considered unfair.131   
 
6.5 Conclusion 
 
English law has managed to clearly state the consumer’s rights and the remedies available to 
consumers through the CRA. Lessons may be learnt by South Africa from the CRA which 
provides that the fact that the consumer agreed to the notice or is familiar with it does not result 
in an assumption that the person willingly agreed to a risk that may arise.   
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33 
 
 
CHAPTER 7  
 
CONCLUSION AND RECOMMENDATIONS  
 
In South African law exemption clauses are used to exclude the delictual or contractual liability 
of a party to a contract. These exemption clauses have the purpose of exempting parties from 
claims in delict and contract. The courts can enforce an exemption clause if it is clear and 
unambiguous, as stated in the case of Durban’s Water Wonderland (Pty) Ltd v Botha.132 While 
it is acknowledged that the general rule governing the exemption clause is that they are valid 
and enforceable and parties use them to run a business effectively, it is suggested that the 
enforcement of these clauses has resulted in the question of whether these clauses are fair in 
light of the Constitution. 
 
There is uncertainty regarding fairness that is based on how unequal bargaining positions of 
the parties may lead to one party being prejudiced. It has been argued that unfairness is based 
on the issue of one party being in a weaker bargaining position. The imposition of exemption 
clauses on the other party tips the fairness scale excessively in favour of the proferens. There 
is a continuing misconception that parties contract are on an equal footing, and as this is more 
than often not the case, the very aspect of inequality Therefore, there is tension between the 
old principle of freedom of contract and fairness.  
 
The case of Naidoo v Birchwood Hotel133 did not address the constitutional question of whether 
an exemption clause that exempts one from liability for causing bodily injury and death was 
constitutional. The Court in Johannesburg Country Club v Stott134 also found it unnecessary to 
decide on the same question based on public policy.  
 
The Consumer Protection Act states that contractual terms that are unfair, unjust and 
unreasonable are prohibited. However, the CPA has its own limitations as it only applies to 
consumer transactions. The CPA comes short in that it fails to provide the interpretation and 
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meaning of words such as “unfair, unjust and unreasonable”. Therefore, the Act needs to be 
amended in this regard to ensure effective protection against contractual terms that are 
unfair.135 To a certain extent this is useful, but all contracts do not fall under the CPA and 
contracts contain clauses that are unfair.  
 
The Constitution allows the courts to regard exemption clauses that are against public policy 
as invalid. The notion of public policy is derived from the founding constitutional values and, 
therefore, courts are obligated to take into consideration the fundamental constitutional values 
when performing their duty to develop contract law in line with the Constitution. However, the 
fact that an exemption clause is unfair does not result in it being against the values of the 
Constitution.136 It should be noted that it still is not equitable as the Constitution has its 
limitations.  
 
Many of the questions raised in this research remain unanswered such as the constitutional 
inquiry when enforcing exemption clauses. It remains to be seen whether the courts can provide 
answers to these questions and whether there is a need for intervention by the legislature. 
 
The ultimate solution to this is to create legislation such as that in English law. There is a need 
to either amend the Consumer Protection Act to expressly prohibit exemption clauses that 
exclude liability for death or personal injury, or to enact a statute of general application to 
regulate the use of onerous clauses, including exemption clauses. 
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